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nated the federal courts which may take jurisdiction. The state courts 
may constitutionally take jurisdiction in such cases, unless exclusive 
jurisdiction is vested by Congress in the federal courts, and nothing 
short of an express exclusion or necessary implication should be con- 
strued to divest the state courts of such jurisdiction. See Dudley v. 
Mayhew, 3 N. Y. 9. 

Courts — Equity Jurisdiction of Federal Courts — Effect of State 
Statute. — A state statute provided that any person who paid a tax 
which for any reason was erroneous or illegal, might recover the same 
from the county commissioners. Prior to the enactment of this stat- 
ute a tax-payer's only protection was by an injunction, prohibiting the 
collection of the tax. Held, the statute provided a complete and ade- 
quate remedy at law; and in the absence of other equitable circum- 
stances, a federal court of equity would no longer grant an injunction. 
Union Pac. R. Co. v. Board of Commissioners, 222 Fed. 651. See Notes, 
p. 227. 

Landlord and Tenant — Defective Premises — Implied Warranty. — A 
plaintiff leased premises on wtiich were latent defects unknown to the 
lessor and to himself. The lessee was injured because of the defects; 
and sued the lessor on an implied warranty of fitness. Held, the rule 
of caveat emptor applies, and there is no implied warranty. Davis v. 
Manning (Neb.), 154 N. W. 239. 

The holding of the principal case merely registers an approval of the 
doctrine upheld by an overwhelming majority of courts. This doctrine, 
as usually stated, is that the rule of caveat emptor applies to leases of 
real estate; and in the absence of warranty, deceit, or fraud on the part 
of the lessor, the lessee can not recover for personal injuries received 
through latent defects therein, of which the lessor had no knowledge 
at the time of the making of the lease and which were as patent to the 
lessee as to the lessor. Renard v. Grenthal, 81 Misc. Rep. 135, 142 N. 
Y. Supp. 328; Walsh v. Schmidt, 206 Mass. 405, 92 N. E. 496, 34 L. R. 
A. (N. S.) 798; Rhoades v. Seidel, 139 Mich. 608, 102 N. W. 1025; Land 
v. Fitzgerald, 68 N. J. L. 28, 52 Atl. 229. If the defects are actually 
known to the landlord and are such as can not be discovered by a 
reasonable examination, the landlord is liable to the tenant for injuries 
caused by those defects. Howard v. Washington Water Power Co., 75 
Wash. 255, 134 Pac. 927; Ames v. Brandvold, 119 Minn. 521, 138 N. W. 
786. But the landlord is not liable for a failure to exercise reasonable 
care to discover such defects. Kurtz v. Paul, 158 Wis. 534, 149 N. W. 
143; O'Malley v. Twenty-Five Associates, 178 Mass. 555, 60 N. E. 387; 
Whitmore v. Orono Pulp & Paper Co., 91 Me. 297, 39 Atl. 1032, 64 Am. 
St. Rep. 229. Contra, Willcox v. Hines, 100 Tenn. 538, 46 S. W. 297, 66 
Am. St. Rep. 770, 41 L. R. A. 228. 

Master and Servant— Injuries to Servant— Safe Place. — The plain- 
tiff and another, employees of the defendant company and experienced 
workmen, were directed to make certain indicated repairs to a box 
car; and were left entirely to their own methods. The nature of the 



244 VIRGINIA LAW REVIEW 

repairs was not especially complicated or threatening, nor was there 
reason to believe that an accident was likely to occur. During the prog- 
ress of the work, due to the decayed condition of the car, a part of it 
fell upon and seriously injured the plaintiff. Held, the defendant is not lia- 
ble. Bunn v. Atlantic Coast Line R. R. (N. C), 86 S. E. 503. 

A master incurs no liability for injury to his servant unless such in- 
jury grow out of a breach of duty owed by the master to the servant. 
Conkey Co. v. Larsen, 173 Ind. 585, 91 N. E. 163; Tobler v. Pioneer Min- 
ing & Mfg. Co., 166 Ala. 482, 53 South. 86. It is a duty of the master 
to exercise ordinary care and diligence to provide a reasonably safe 
place. Miller v. Missouri Pacific Ry. Co., 109 Mo. 350, 19 S. W. 58, 32 
Am. St. Rep. 673; Crandall v. N. Y., etc., R. R. Co., 19 R. I. 594, 35 Atl. 307; 
McGuire v. Bell Telephone Co., 167 N. Y. 208, 60 N. E. 433, 52 L. R. A. 
437. It is a further duty of the master to exercise ordinary care and 
diligence to maintain a reasonably safe place. National Syrup Co. v. 
Carlson, 155 111. 210, 40 N. E. 492; Chesson v. Roper Lumber Co., 118 N. 
C. 59, 23 S. E. 925; Lillie v. American Car & Fdry. Co., 209 Pa. St. 161, 
58 Atl. 272. Consequently, unless it is shown that the master was 
negligent in that he did not exercise ordinary care and diligence to 
provide and maintain a reasonably safe place, no recovery can be had. 
Baltimore & Potomac R. R. Co. v. State, 75 Md. 152, 23 Atl. 310, 32 Am. 
St. Rep. 372; Essex County Electric Co. v. Kelley, 57 N. J. L. 100, 39 
Atl. 427. 

The question whether there was a breach of duty to exercise ordi- 
nary care and diligence to provide or maintain a reasonably safe place 
is one of fact to be deduced from the evidence. There is no dogmatic 
principle by which the existence of a breach of duty may be determined 
in any particular case. Therefore, the conclusion reached in the prin- 
cipal case may be sound, but it is evident that the reasoning in the 
opinion is fallacious. Thus the court reached its decision by regarding 
the principle requiring the master to exercise ordinary care and dili- 
gence to provide and maintain a reasonably safe place as applicable 
chiefly in the case of machinery more or less complicated, and not to 
ordinary, everyday conditions requiring no special care, preparation, 
or inspection, and where there is no good reason to suppose that in- 
jury will result. Such a restricted application can be justified neither 
on principle nor authority. Thus the rule requiring a master to pro- 
vide and maintain a reasonably safe place is applicable to ordinary 
conditions, as well as those involving the use of power machinery. See 
Chesson v. John L. Roper Lumber Co., supra; Lillie v. American Car & 
Fdry. Co., supra. 

Taxation— Recovery of Illegal Tax— Voluntary Payment. — A tax 
which included an illegal assessment was levied against the plaintiff. 
He tendered the legal portion of the tax, which was refused; and, in 
order to escape a penalty for the nonpayment of the legal part, paid the 
entire amount under protest. Held, the illegal excess may be recovered. 
Chicago, etc., Co. v. Bowman County (N. D.), 153 N. W. 986. 

It seems well settled that an injunction will not be granted to re- 
strain the collection of an illegal tax, since the tax-payer has an ade- 



